No. 96-055
I N THE SUPREME COURT OF THE STATE OF MONTANA
1997

JACQUI WALLS,
Petitioner and Appell ant,
VS.
TRAVELERS | NDEWNI TY COMPANY,
Respondent /| nsurer for

BMC WEST/ POULSEN' S, | NC.,
a Montana cor porati on,

Enpl oyer .

APPEAL FROM Wor kers' Conpensation Court
State of Montana
The Honorable M chael MCarter, Judge presiding.

COUNSEL OF RECORD:
For Appell ant:

Jeff R Lynch, Lynch & Chisholm Geat Falls,
Mont ana

For Respondent:

Kirk D. Evenson, Marra, Wnz, Johnson & Hopkins,
Great Falls, Montana

Submitted on Briefs: July 18, 1996

Deci ded: January 23, 1997
Fi | ed:

Cerk






Justice Janes C. Nelson delivered the Opinion of the Court.

This is an appeal fromthe findings of fact, conclusions of
| aw and judgnment of the Wrkers' Conpensation Court entered on
January 17, 1996, denying Petitioner Jacqui Walls (Walls)
conpensation and nedical benefits for an alleged work-rel ated
injury. W affirm

The sol e issue on appeal is whether the Wrkers' Conpensation
Court's denial of Walls' <claim for benefits is supported by

substanti al credi bl e evidence.

FACTUAL AND PROCEDURAL BACKGROUND
On Qctober 4, 1993, Jacqui Walls (Walls) began working as a
cashier at BMC West/ Poul sen's, Inc. (Poulsen's), a hardware, | unber
and homeware retailer located in Geat Falls, Mntana. Wal | s
submtted a workers' conpensation claimto her enpl oyer, Poul sen's,
alleging that on June 2, 1994, she injured her back while lifting

a heavy | awn ornanent. Poulsen's was enrolled under Conpensati on

Plan Il of the Wrkers' Conpensation Act and its insurer was
Travel ers Indemity Conpany (Travelers). Travelers refused to
accept liability on Walls'" <claim for workers' conpensation

benefits, contending that her damages were not the result of a
work-related injury. After both parties conplied with the
medi ati on procedure set forth in the Wrkers' Conpensation Act, a

nmedi ati on report and recommendati on was submtted on Septenber 22,



1994. Travelers rejected this recomendati on on COctober 19, 1994.

Subsequently, Walls filed a petition for hearing in the
Wr kers' Conpensation Court on Septenber 1, 1995. 1In her petition,
Walls alleged that on June 2, 1994, she suffered an industrial
injury arising out of and in the course of her enploynment wth
Poul sen's. Specifically, she contended that she injured her | ower
back when she assisted Linda WIlson (WIlson), a custoner, by
lifting and carrying a heavy | awn ornanent fromits display to the
cash regi ster area. Travelers responded and denied that Walls had
suffered a conpensable work-related injury. Rat her, Travelers
argued that Walls injured her back while noving her personal
bel ongi ngs from her boyfriend' s residence, not while working at
Poul sen' s assisting a custoner.

Trial was held on January 10, 1996, before the W rkers'
Conpensation Court. Walls testified in person and presented three
other wtnesses on her Dbehalf: her fornmer roommate, Carol
LaRocque; her former boyfriend, Zane Carter; and her son, Chase
Wal | s. Travel ers presented six additional wtnesses to defend
against Walls' claim the custoner Walls assisted, Linda WIson;
Wal | s' supervisor, Van Crowe; and four other Poul sen's enpl oyees,
including Vince Mranti and Dennis A son. On January 17, 1996, the
Wor kers'  Conpensation Court entered its findings of fact,
conclusions of |aw and judgnent denying Walls' claim Fromthis
j udgnent, Walls appeal s.

DI SCUSSI ON
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Was the Workers' Conpensation Court's denial of Walls' claim
for benefits supported by substantial credible evidence?

In its January 17, 1996 judgnent, the Wrkers' Conpensation
Court entered detailed findings of fact and found that Walls did
not injure her back while working at Poul sen's on June 2, 1994.
Based on these findings and relying on R cks v. Tesl ow Consol i dat ed
(1973), 162 Mont. 469, 484, 512 P.2d 1304, 1313, the court
determned that Walls had not proven by a preponderance of the
evi dence that she was entitled to conpensation. Therefore, the
court concluded that Walls was entitled to neither conpensation,
medi cal benefits nor attorney fees or costs.

Wal | s argues that the Wirker's Conpensation Court's deci sion
to deny Walls' claimis unconscionable because the court relied
only on the inpeached testinony of WIlson, the custoner that Walls
assisted on June 2, 1994, and ignored all other evidence concerning
Vlls' claim WAlls asserts that Wl son's testinony was i npeached
by two other wtnesses whose testinony contradicted her
recoll ection of part of the events of June 2, 1994. Walls expl ains
that after Wlson testified that Walls gave no indication that she
hurt her back while lifting and carrying a heavy | awn ornanent from
its display to the cash register area, WIson subsequently gave
incorrect testinony that Walls had also noved the | awn ornanent
fromthe cash register area to Wlson's car.

Walls insists that this part of WIson's testinony "was
designed to further indicate that Ms. Walls could not possibly have
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injured her back if she was then able to transport the [lawn
ornanent] from her checkout stand to M. WIson's car."
Furthernore, Walls points out that the store manager, Van Crowe,
testified that cashiers do not assist custoners by taking purchased
itenms to their cars and that another store enpl oyee, Dennis d son,
testified that he, not Walls, had assisted WIson by taking the
| awn ornanment from the cash register area to her car. Wal | s
contends that the Wrkers' Conpensation Court should not have given
Wl son's testinony any weight, not only because WIson offered
testinony that was | ater proven untrue, but because her testinony
was "designed specifically to prevent Ms. Walls from obtaining
benefits for a work-related injury."

Additionally, Walls asserts that all other evidence supports
Wal | s' claim that she injured her back at work. Speci fically,
VWal |l s contends that she reported her injury to her enployer and
informed at least three friends on the date the injury occurred and
al so reported her injury to her physician. Walls argues that the
trial court ignored this evidence. Furthernore, WAlls accuses the
trial court of framng its findings of fact in terns of wtness
credibility to prevent neaningful review of its decision by this
Court and "[t]o hanper [Walls'] likelihood of reversal.” Walls
urges this Court to reframe our standard of review by adopting a
nore reasonable and equitable standard to ensure neaningful
appel l ate review of issues of witness credibility.

Travel ers responds that Walls' argunents lack nerit and the
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Wor kers' Conpensation Court's decision should not be disturbed.
Travel ers asserts that upon careful review of the trial court's
findings, it is clear that the court did not rely solely on
Wlson's testinony and ignore all other testinony presented.
Rat her, Travelers points out that the court carefully considered
all testinmony and drafted detailed findings to explain its
decision. Specifically, Travelers refers to Finding of Fact No.
22, wherein the trial court sunmarized the conflicting testinony
and explained what testinony it considered credible. Travel ers
argues that this finding, alone, shows that substantial credible
evi dence supports the trial court's finding that Walls did not
i njure her back on the job.

Additionally, Travelers argues that WIlson's inability to
perfectly recall who assisted her by taking the |awn ornanment from
the cash register area to her car is insignificant and does not
i npeach her testinony. To support this argunent, Travelers points
out that in Finding of Fact No. 7, the trial court stated that
resolving the conflict in testinony concerning who took the | awn
ornanment to WIson's car "is not central to ny decision.”
Moreover, Travelers argues that Walls' assertion that WIson had a
nmotive to testify falsely is "absurd" because WI son had absol utely
no stake in the outcone of this case.

Finally, Travelers argues that Walls' assertion that the trial
court purposely franed its findings in terns of witness credibility
to avoid neaningful appellate review is unfounded. Travel ers
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points out that the trial court recognized the conflicting nature
of the testinony, and, therefore, based its decision upon wtness
credibility. Consequently, Travelers contends that because the
Wr kers' Conpensation Court was in the best position to observe the
character and deneanor of the w tness, we should not substitute our
judgnent for that of the trial court. W agree.

W review the Wirkers' Conpensation Court's findings of fact
to determne if they are supported by substantial evidence.
Winderlich v. Lunbernens Mut. Casualty Co. (1995), 270 Mont. 404,
408, 892 P.2d 563, 566. W have defined "substantial evidence" as
consisting of "nore than a nere scintilla of evidence but nay be

sonewhat | ess than a preponderance."” MWinderlich, 892 P.2d at 566.

Furthernore, "[w here the findings are based on conflicting
evidence, the Court's function is to determ ne whether there is
substantial evidence to support the findings and not to determ ne
whet her there is sufficient evidence to support contrary findings."
Nel son v. Semtool, Inc. (1992), 252 Mont. 286, 289, 829 P.2d 1, 3.
We will not substitute our judgnent for that of the trial court
when the issue concerns the weight given to certain evidence or the

credibility of the witnesses. MWinderlich, 892 P.2d at 566.

Walls requests that we refrane our standard of review
concerning witness credibility by adopting a nore reasonable and
equi tabl e standard. However, Walls, in essense, is requesting that
we review the record to determ ne whether substantial credible
evi dence supports findings contrary to those of the Wrkers'
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Conmpensation Court. Cdearly, this is not the appropriate standard.
See Nelson, 829 P.2d at 3. As is evident from the record, the
Workers' Conpensation Court was presented wth conflicting
evi dence, fromw tnesses testifying in person. Therefore, we wll
defer to the trial court's judgnent concerning witness credibility
and review the record only to determ ne whether the trial court's
findings are supported by substantial credible evidence. See
Winderlich, 892 P.2d at 566.

Additionally, Walls alleges that WIlson had a notive to
testify falsely and that Wlson's testinony was i npeached by two
ot her witnesses whose testinony conflicted with a portion of her
own. Therefore, Walls argues that the trial court erred by giving
Wl son's testinmony any weight. W give due regard to the trial
court not only to judge the credibility of the wi tnesses, but to
resol ve inconsistencies in witness' testinony. Rafanelli v. Dale
(1996), 924 P.2d 242, 249, 53 St.Rep. 746, 751. Furthernore, "even
if a portion of a wtness' testinony is shown to be false or
unreliable, the trier of fact need not discount the entirety of
that witness' testinony." Rafanelli, 924 P.2d at 249 (citing Kis
v. Pifer (1978), 179 Mont. 344, 350, 588 P.2d 514, 517-18).

In this case, the Wrker's Conpensation Court was the trier of
fact. The trial court noted, in Finding of Fact No. 7, that
Wlson's testinony concerning who took the lawn ornanent to
WIlson's car conflicted with other witness testinony. However, the
trial court stated that resolving this conflict "is not central to
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my decision.” It is clear fromthe trial court's findings that the
trial court carefully considered Wlson's testinony and accepted
her testinmony concerning the circunstances surrounding Walls'
al l eged back injury. Furthernore, despite her allegation, Walls
has presented absolutely no proof that WIson was notivated to
testify falsely to prevent Walls from obtaining benefits for her
al l eged work-related injury. Therefore, we conclude that the trial
court did not err in relying on Wlson's testinony.

Furthernore, despite Walls' argunent, the trial court did not
rely solely on the testinony of W]Ison. Rat her, the Wrkers'
Conpensation Court nade detailed findings concerning specific
testi nony of numerous w tnesses. Mreover, in Finding of Fact No.
22, the trial court summarized this conflicting testinony and
recorded its decision concerning the credibility of the w tnesses
as follows:

After considering all of the testinony, especially the
testinony recited in these findings of fact, and
considering the deneanor of the witnesses, | find the
testinony of WIlson, Crowe, Mranti and Dennis O son
credi ble and do not believe that claimant hurt her back
at work. According to claimant, her alleged injury was
wi tnessed by Wlson. WIson, however, testified credibly
that she saw no sign of any injury and that claimant did
not report any injury to her. Caimant asserted that she
tol d nunmerous people of her injury prior to her 4:30 p. m
nmeeting with CGowe but did not call a single wtness who
could verify her assertion. Ad son, who has a close
relationship with claimant, recalled claimant telling him
of the incident the next day. Caimant's assertion that
she called Dr. Detrich's office at 3:00 p.m on the day
of her alleged injury did not ring true in light of the
doctor's notes indicating that she did not call himuntil
June 8th and that at the tinme he contenpl ated seei ng her
only if the medi cation he prescribed by tel ephone did not
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all eviate her synptons. I find Crowe's testinony
concerning his 4:30 p.m neeting with claimnt and his
awar eness that clainmant was noving to be credible and
convincing. Mranti's testinony that claimant told him
that she hurt her back while "noving" was al so credible
and convincing. Wiile "noving" could refer to "nopving
the [lawn] ornanent,” | find such explanation of her
statenent to be inplausible, especially in light of
claimant's assertion that she hurt her back when
"l'ifting" the ornanent. Finally, the testinony of
claimant's witnesses did not persuade ne that clai mant
injured herself at work. Cainmant told those w tnesses
of the alleged accident after she had been placed on
probation and after she had already staked out a claim
for a work-related injury. Wile their testinony about
t he nove occurring after June 2nd was credi bl e, clai mant
moved her furniture and effects over several days and |
am persuaded that she in fact comenced novi ng things out
of Carter's residence at the end of My when she
adm ttedly nade her decision to nove. [Enphasis in the
original.]

After reviewing the record and the trial court's detailed
findings, as referred to above, we conclude that the trial court
did not ignore any wtness testinony. Rat her, the trial court
considered all wtness testinony, observed the deneanor of the
W tnesses, judged their credibility and concluded that the
testinony of Travelers wtnesses was nore credible than the
testinmony of Walls' witnesses. Based upon this determ nation, the
trial court concluded that Walls did not injure her back at work,
and, therefore, denied her conpensation and nedi cal benefits. The
trial court's decision was grounded in the record, in its judgnent
of the credibility and deneanor of all the witnesses and in the
| aw. Accordingly, we hold that substantial credible evidence in

the record supports the Wrkers' Conpensation Court's findings of
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fact and deci si on.

Affirned.

/'S

We Concur:

J. A TURNAGE
TERRY N. TRI EVEI LER
WLLIAM E. HUNT, SR
KARLA M GRAY
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